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THE APPLICABILITY OF THE ALIEN TORT STATUTE TO HUMAN RIGHTS VIOLATIONS BY PRIVATE CORPORATIONS

Hannah Dittmers
States. The Supreme Court is now to provide guidance on the issue that is not uniformly assessed by the US Circuit Courts. The current case is the third decision on the ATS that has ever come before the Supreme Court.
In re Arab Bank concerns the potential liability of the Jordan based Arab Bank for its providing of financial services through a branch in New York. More specifically, the bank is accused of having processed financial transactions for groups that are linked to terrorism. The ATS contains a basis for original jurisdiction in favor of the US district courts if human rights violations by aliens have occurred abroad 3 . It has nevertheless been unclear and is still not uniformly assessed by the Circuit Courts whether the statute is applicable to corporations that committed human rights violations or aided and abetted such violations that occurred outside US territory.
The Supreme Court had originally intended to answer this question when it granted the petition for certiorari in the Kiobel 4 decision, where it had stated: "The Second Circuit dismissed the entire complaint, reasoning that the law of nations does not recognize corporate liability […] . We granted certiorari to consider that question." 5 . The Justices, however, after ordering supplemental briefing and an oral argument from the parties on the aspect of the extraterritorial applicability of the statute, focused solely on the latter issue. The majority Supreme Court opinion in Kiobel eventually arrived at the conclusion that the petitioners' claims were to be dismissed. The Court found that the presumption against extraterritoriality, which it stated to apply to the Act despite of its primarily jurisdictional nature, was not rebutted with regard to the statute 6 .
On these grounds, the decision of the United States Court of Appeals for the Second Circuit 7 was affirmed by the Supreme Court. Unlike the highest US Court, the Circuit Court had explicitly addressed and discussed the question of corporate liability under the ATS. It became the first appellate court to reject the claim that the statute was applicable to corporations, constituting a deviation from the opinions of its sister Circuit Courts. The decision did not only lead to a circuit split, it also effected a division within the Second Circuit as the concurring opinion by Judge Leval favored the possibility of corporate liability under the ATS. The reading thus introduced by the majority, however, did not find followers among the other Circuit Courts that, in the contrary, continued to assume the possibility of corporate liability under the Act. The Second Circuit did not neglect this adverse reaction and in fact stated that it is aware that it stands alone with its position among the Circuit Courts, however confirming its attitude on the issue 8 .
Against this background it becomes clear that the expected Supreme Court decision is of fundamental importance not only to corporate litigation worldwide. The ATS also is one of 3 See the more detailed analysis of the statute's character and its scope of application in II. 4 Kiobel v. Royal Dutch Petroleum Co., 133 S.Ct. 1659 . 5 Kiobel (S.Ct.), at 1663. 6 Kiobel (S.Ct.), at 1669. 7 Kiobel v. Royal Dutch Petroleum Co., 621 F.3d 111 (2d Cir. 2010 The relevant opinions, however, mostly did not offer exhaustive explanations as to why they considered corporations to be suitable defendants.
The statute reads as a purely jurisdictional act that does not concern questions as to the substantive law applicable to the dispute. The Supreme Court stated that the ATS is to be considered a mere rule of jurisdiction
15
. The reference to the law of nations in the text of the statute, however, seems to import certain substantive notions into the application of the provision. In particular, there seems to be necessary an at least summary analysis as to an international law violation before a "tort" within the meaning of the provision can be assumed. This consideration is backed by the fact that the Supreme Court stated that the Act could despite of its primarily jurisdictional character not be considered "stillborn" and was enacted on the basis of the understanding that "the common law would provide a cause of action" 16 .
The analysis of the following case law 17 will provide an overview over the relevant guidelines that courts adopted with regard to the interpretation of the ATS. This will illustrate the background against which the Supreme Court is now asked to rule on the issue that has far reaching implications for the human rights and corporate litigation worldwide. 
III. Milestone Decisions in the
B. The US Supreme Court in Sosa
The US Supreme court has so far heard two cases regarding the ATS, but it was only in
Kiobel that the Court explicitly addressed the question of corporate liability under the statute.
However, primarily the Sosa 26 decision conveys important understandings as to the general application of the statute. Here, the Supreme Court comprehensively analyzed the ATS and laid down the decisive criteria for a damage claim under the Act 27 .
The case concerned a civil suit brought by a Mexican national against Sosa, also a Another noteworthy passage in the context of the defendant quality can be found in the concurring opinion of Breyer. He stated that courts should consider "whether international law extends the scope of liability to the perpetrator being sued, if the defendant is a private actor." 34 The passage seems to justify the assumption that international law determines the jurisdiction of the court and could therefore be relevant with regard to the issue of corporate accountability.
C. The Eleventh Circuit on the Interpretation of the ATS
The Eleventh Circuit was asked to rule on claims that were brought under the ATS as well. The majority opinion dismissed the complaint. It first stated that the finding of a norm of international law prohibiting the claimed acts was only the first step in the analysis of the ATS. The judges considered it to be additionally necessary that there was a norm assigning liability to corporations for violating that international norm in order to be able to assume corporate liability 45 . The Court eventually found that such a norm as required in the second prong did not exist 46 .
The Reasoning of the Majority Opinion
The Court based its analysis with regard to the oil companies' defendant quality on international law, rejecting the idea that domestic law was decisive insofar. Specifically, it found that the ATS required the court to "examine the specific and universally accepted rules that the nations of the world treat as binding in their dealings with one another."
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The majority opinion inferred this result from different aspects of the Supreme Court's Sosa 48 decision. From Sosa's holding, which clarified the character of the statute, the Court drew the conclusion that it was to look into customary international law in order to determine which claims "accepted by the civilized world and defined with a specificity comparable to 
The Concurring Opinion
Judge Leval wrote the concurring opinion in the decision. He concurred in the judgment, but not in the majority's reasoning. Specifically, he disagreed with the outcome that corporations could not be held liable under the ATS.
As a starting point, the concurring opinion agreed that the "place to look for answers whether any set of facts constitutes a violation of international law is He stated that there was a difference between a principle of international law, being a matter of substance, and the way in which it is enforced, an issue that is left to the procedural law of the individual nation 72 . The majority opinion therefore states the decisiveness of domestic law with regard to the question of corporate liability as a matter of procedure.
International law was not considered the right place to look for the answer to this issue.
The third interesting decision in the aftermath of the Kiobel opinion is Sarei v. Rio
Tinto, PLC
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, decided by the Ninth Circuit. The difference to the aforementioned decisions by the DC and Eleventh Circuit lies in the reasoning the Court based its affirmation of corporate liability under the ATS upon. It did not recur to domestic law but rather inferred from international law that corporations were accountable under the statute. It analyzed the Supreme Court's Sosa decision and concluded that the ruling required "an international-law inquiry specific to each cause of action asserted", so that for each asserted claim of customary international law under the ATS the courts were to consider which actors were suitable to violate it 74 .
The Court then went on to state that the prohibition of genocide was an internationally accepted norm, the violation of which was actionable under the ATS 75 . In analyzing the case law of the ICJ, the Court then found evidence of corporate liability in international law 76 . In looking at the particular claim and asking "whether international law extends its prohibitions to the perpetrators in question" 77 , the Ninth Circuit has employed a reading of the ATS in connection with the Sosa decision, which is narrowly tailored to the particular violation claimed.
The three sister circuit decisions demonstrate that corporate liability under the ATS was found to be based in domestic and international law. It is especially noteworthy that both the Sarei Court and the Kiobel opinion consider international law with regard to the corporate liability issue but still reach different results on the question. With regard to considerations on the expected Supreme Court decision, it will therefore be interesting to have a closer look on the relevant standard according to which the corporate liability issue is to be considered.
Additionally, if the standard will be found to lie in international law, it will be relevant to go further into the question of the preferable reading of the ATS in connection with the Supreme Court's Sosa decision, as both the Sarei and the Kiobel Court refer to this opinion in their analysis.
F. The US Supreme Court in Kiobel
In Kiobel, the US Supreme Court was to address the question of corporate liability under the ATS. However, the Justices put the main emphasis on the extraterritorial application of the statute, so that the contentious issue of corporate accountability remained unanswered and could be brought up again just four years later in 2017, in the case In re Arab Bank. 
IV. Considerations on the Expected Supreme Court Decision
The Supreme Court should use the opportunity given to it through In re Arab Bank to clarify that private corporations can be held liable for aiding and abetting human rights abuses under the Alien Tort Statute.
The Kiobel decision of the Second Circuit has brought uncertainties to the otherwise virtually unanimously held view that corporations are viable defendants under the statute.
There are several arguments that speak against the outcome reached by the Kiobel majority and that therefore justify the result that has been pronounced by its sister Circuit Courts. The following summary aims to set out some of the central considerations that should play into the Supreme Court's decision making.
It is first of all noteworthy that the plain language of the statute does not exclude any particular class of defendants. The provision places requirements on the claim ("a tort … in violation on the law of nations") and on the plaintiff ("an alien"). The defendants of potential claims under the ATS, however, are not mentioned at all, which speaks in favor of the assumption that generally every kind of defendant can be sued under the statute, unless there can be found a specific legislative intent pointing to the opposite direction. This assumption is corroborated by the fact that the text of the statute refers to any civil action. This wording implies a broad understanding of the provision. Especially because an "alien" plaintiff within the meaning of the provision can also be a ( . A Frankfurt Court, after being granted jurisdiction by the Allies, stated that the corporation had breached a duty to ensure humane treatment of its workers 90 .
As it was the Allied tribunal that had granted jurisdiction to the national court, the case constitutes a precedent for an international tribunal granting subject-matter jurisdiction in view of a tort committed in violation of the law of nations by an entity 91 . The statement on the part of the Kiobel majority saying that international law has never extended its scope of liability to a corporation 92 is therefore not correct.
Additionally, there are several international treaties that hold corporations liable for violations of international law 93 . The Kiobel majority opinion found such treaties holding corporations liable, but had nevertheless declared these examples as being insufficient for its current analysis because they only referred to specific legal areas 94 . In view of the existing clear examples, this inference at least seems to be in need for further substantial justification.
The summation of particular examples might as well speak in favor of a trend that is being established for a general rule on an expansion of corporate civil liability. 
